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UNITED STATES DISTRICT COURT CLERK'S OFFICE
EASTERN DISTRICT OF MICHIGAN DETRO{T
SOUTHERN DIVISION
In Re:
DOW CORNING LITIGATION Civil Action No. 00-CV-00001

MASTER DOCKET

HONORABLE DENISE PAGE HOOD

CASE MANAGEMENT ORDER NO. 4
(Class 11, 14, 14A, 15 and 17 Claims)

This Case Management Order (“CMQ™) No. 4 is cntered pursuant o the
Amended Joint Plan of Reorganization, as cffective June 1, 2004 (the “Plan™), the
Litigation Facility Agreement (“LLFA™), and this Court’s continuing jurisdiction over
claims asserted against the DCC Litigation Facility, Inc. (the “Facility™), which is
predicated, inter alia, on Article ITI of the United States Constitution, the Bankruptey
Code, Proofs of Claim that were previously filed, and various provisions of the Plan and
LFA including, but not limited to, Scctions 8.7.1, 8.7.3, 8.7.7, 8 7.8, 5.13.1, 5.13.3,
5.13.4, and 5.13.5 of the Plan and Sections 5.02(c), 5.02(e), 6.01, and 6.05 of the LFA.

Section 5.13.1 of the Plan states that any Class 11 (Co-Defendant) Claims not
settled or estimated for disiribution on or before the Effective Date shall be channcled to
the Facility for purposcs of Claim liquidation, Section 5.13.3 ol the Plan states that any
Class 14 (Domestic Health Insurer) Claim held by a claimant who elects to htigate the
allowability of such Claim shall be channcled to the Facility for purposes of Claim
liquidation, Section 5.13.4 of the Plan states that all Class 14A (Foreign Health Insurer)
Claims shall be channeled to the Facility for purposes of Claim hquidation. Section

5.13.5 ol the Plan states that any Class 135 (Government Payor) and Class 17 (General
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Contribution) Claims not gettled or estimated for distribution on or before the

Confirmation Date shall be channeled to the Facility for purposes of Claim liquidation.

Section 5.02(¢) of the LFA states that claims in Classes 11, 15 and 17 that were
not allowed or estimated before the Confirmation Date shall be resolved by litigation.
Section 5.02(e) ol the LFA statcs that claims in Classes 14 and 14A held by claimants
who clected, or are required by the Plan, to hitigate such claims shall be resolved by
litipation. Section 6.05 of the LFA states that claims in Classes 11 through 15 and 17 that
have been channeled to the Facility for resolution shall be dealt with in accordance with

the terms of the Case Management Orders.

This CMO No. 4 supplements prior CMOs issued by the Courl. CMO No. 4
governs all Class 11, 14, 14A, 15 and 17 Claims channeled o the Facility pursuant to the
Plan and the LFA, with the sole exception of (he Class 15 Claim filed by Province of
Manitoba, which is the subject of CMO No. 4A. This Order may be supplemented to
provide more specific procedurcs (consistent with the terms of this Order and the Plan) as
the contours of the htigation imvolving Class 11, 14, 14A, 15 and 17 Claims become

better known and more fully developed.

The Court orders as follows:

1. Required Procedure for Commencing Litigation Against the Facility
Based on a Class 11,14, 14A, 15 or 17 Claim

(a) The Claims Administrator of the Settlement Facility — Dow
Coming Trust shall send a document titled “Notice Letter to Class 11, 14, 14A, 15 and 17
Claimants” (“Notice Letter”) to all Class 11, 14, 14A, 15 and 17 Claimants. The Notice
Letter shall inform all such claimants of the Effective Date of the Plan. The Notice Letter
will include a copy of this CMO No. 4 and a copy of the civil cover sheet attached hereto
as Exhibit A.
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(b) Class 11, 14, 14A, 15 and 17 Claimants who wish to pursue
litigation against the Facility shall commencc an action against the Facility by filing with
the Clerk of this Court a complaint and a civil cover sheet within 90 days of the date of
the Notice Letter and by paying the applicable filing fee. The caption of the complaint
and page 2 of the civil cover sheet will identify that the complaint retates 1o a Class 11,

14, 14A, 15 or 17 Claim,

(c) Upon receipt ol the complaint, civil cover sheet, and filing fee,
the Clerk of this Court shall assign each Class 11, 14, 14A, 15 and 17 Case a docket
number. Each case shall identify the action as a Class 11, 14, 14A, 15 or 17 respectively,
in order to distinguish the Class 11, 14, 14A, 15 and 17 Cascs from the Opt-Out or Non-
Settling Tort Cascs.

{(d) Within 30 days of the date of the filing of the complaint,
the Class 11, 14, 14A, 15 or 17 Claimant will serve a copy of the complaint on the
IFacility at; DCC Litigation Facility, Inc., P.O. Box 2089, Midland, MI, 48541-2089, by
regular U.S. mail. The Class 11, 14, 14A, 15 or 17 Claimant will include, along with a
copy of the complaint, a request to waive service of the summons. The Facility will
waive service of the summons and will return the waiver to the Claimant or his/her

counscl within 30 days.

(c) The Facility will file and serve an answcr or other responsive
pleading to each complaint {iled by a Class 11, 14, 14A, 15 or 17 Claimant within 60

days aftcr service of the complaint.

(f) Absent proof thal a Class 11, 14, 14A, 15 or 17 Claim had not
accrued as of the 90-day deadline following the date of the Notice Letter, the failure by a
Clasgs 11, 14, 14A, 15 or 17 Claimant 1o timely file and serve a complaint in accord with
the requirements sel forlh in Sections 1(b) and (d) above may, absent good cause, forcver

bar any and all claims and causcs of actions by Class 11, 14, 14A, 15 and 17 Claimants.

K&E 1065396101t




Case 2:00-x-00001-DPH Document 45 Filed 07/25/2005 Page 4 of 9

2. Gcneral Sequence of Cases

Pending subscquent orders by the Court concerning the scheduling and
management of Class 11, 14, 14A, 15 and 17 Cases, the Class 11, 14, 14A, 15 and 17
Cases shall proceed toward certification for trial according to the following sequence: (1)
notice and filing period; (2) claim description, analysis, and review; (3) consolidated
motion practice, if applicable and necessary; (4) pre-trial settlement procedures, including

ADR; (5) casc-speeific discovery; and (6) trial.

3. Initial Claim Description and Review

(a) Due to the unique and individuahized nature of each Class 11,
14, 14A,15 and 17 Clatm, the standardized Claimant Questionnaire discussed in CMO
Nos. 1-2 for the Opt-Out or Non-Settling Tort Claimants will not be used in the Class 11,
14, 14A, 15 and 17 Cases. However, each Class 11, 14, 14A, 15 and 17 Claimant who
timely files a complaint against the Facility shall complete and serve upon the Facility,
within 120 days of the date of the filing of the complaint, a “Claim Summary and
Description” concerning their Class 11, 14, 14A, 15 or 17 Claim. This Claim Summary
and Description shall include a writlen description of the Claim, the legal and/or statutory
bases supporting the Claim, the relevant facts, including relevant datcs, giving rise to the
Claim, the individuals and/or wilnesses with knowledge or information concerning the
Claam (including name, address, and contact information), and a statement of the claimed
damages. If'the Class 11, 14, 14A, 15 or 17 Claim is based on contribution or indcmnity,
or is otherwisc related (o any other underlying claim, cause of action, judgment, or
settlement, the Claim Summary and Description shall also include similar information
concerming the underlying claim, cause of action, judgment, or scttlement. The Claim
Summary and Description shall also include copies of all potentially relevant documents
and records including, but not limited to, bills, invoices, checks, memoranda,

correspondence, pleadings, orders, judgments, or setilements.
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(b) Failure to serve on the Facility a complele and accurate Claim
Summary and Description within 120 days of the date of the Notice Letler may, absent
good cause shown, and upon motion by the Facility, constitutc grounds flor dismissal of a

Class 11, 14, 14A, 15 or 17 Case.

(c) The purpose of the Claim Summary and Description is to
enable the Facility to understand, analyze, and cvaluate the Class 11, 14, 14A, 150r 17
Claim. If the information provided by a Class 11, 14, 14A, 15 or 17 Claimant in the
Claim Summary and Descriplion is incomplete or otherwise insufficient for this purpose,
the Facility will send a lctter to the Class 11, 14, 144, 15 or 17 Claimant identifying the
deficiencies in the Claim Summary and Description. If the Class 11, 14, 14A, 15 0r 17
Claimant then fails to remedy the deficiencies in the Claim Summary and Description
within 30 days from the date of the deficiency letter, the Class 11, 14, 14A, 15 or 17

Cases may, upon motion by the Facilily, be subject to sanctions and/or dismissal.

(d) Upon reecipt of the Claim Summary and Descriptions from the
Class 11, 14, 14A, 15 and 17 Claimants who have timely commenced an action against
the Facility in accord with the procedures outlined in Scetion 1 above, the Facility shall
conduct a preliminary analysis of the Class 11, 14, 14A, 15 and 17 Cases. This analysis
shall be completed within 210 days from the date of the Notice Letier described in
Section 1(a) above and a summary report regarding the Class 11, 14, 14A, 15 and 17
Cases will be provided by the Facility to the Special Master and others as designated by
the Court. The Special Master will then make a recommendation to the Court conceming

future scheduling and sequencing of the Class 11, 14, 14A, 15 and 17 Cases.

4. Completed Discovery

Hundreds of depositions of plaintiffs, corporate representatives and experts have
been taken in MDL-926 and related state court proccedings. Tn addition, millions of
documents are available for inspection through the MDL Depository in Birmingham,

Alabama. The documents are also available on CD-ROM Disks,
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These documents and depositions are available to the parties for use in mdividual
trials in accordance with the Rules of Evidence and various orders of the MDL Court.
Additional non-case specific discovery will only be conducted if it is recommended by

the Special Master and authorized by the Court.

The report of the 706 Panel appointed in the MDL proceeding, together with the
record associaled with the 706 Panel proccss (including any depositions), similarly will
be available to the parties for usc in individual trials in accordance with the Rules of

Evidence and various orders of the ML Court,

5. Case Specific Discovery

Besides the Claim Summary and Description discussed in Section 3 above, and
until the Facility compleles its preliminary analysis and report conceming the Class 11,
14, 14A, 15 and 17 Cascs, and this Court issues a further order regarding the scheduling
and sequencing of the Class 11, 14, 14A, 15 and 17 Cases, no other case-specific
discovery shall be conducted by the Facility or the Claimants in the Class 11, 14, 14A, 15
and 17 Cases unless leave is obtained from the Special Master to conduct case-specific

discovery out of the sequence described in Scetion 2 above.

6. Miscellaneous

The provision contaimed in Sections 13-16 of CMO No. 1 shall apply to the Class
11, 14, 14A, 15 and 17 Cases as if fully re-writtcn and re-stated here.

oroEreD mis UL 252009, 2005

s A VA

6}511‘?]3 PAGE LIOOD 0
itedl States District Judge
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(ates in Seprember 1974, is required tor the use of the Clerk uf Court for the purposc of nitiating

‘The I% 44 civil cover shest und the information contained herein neither re;
by local rules of courl. This form, approved by the Judicial Confetence of the United
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PURSUANT TO LOCAL RULE 83.11

1. Is this a case that has been previously dismissed? D Yes

DNO

If yes, give the following information:

Court
Case No..
Judge:
2. Other than stated above, are there any pending or previously
discontinued or dismissed companion cases in this or any other |:| Yes

court, including state court? (Companion cases are matters in which D No
it appears substantially similar evidence will be offered or the same
or related parties are present and the cases arise out of the same

transaction or occurrence.)

If yes, give the following information:

Court:

Case No.:

Judge:

Naotes
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IS 44 Reverse (Rov. 11/04)
INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM 15 44

Autharity For Civil Cover Bheet

The IS 44 civil cover sheet and the infomation contained herein neither replaces nor supplements the (ilings and service of pleading or other papers s required
hy law, except us provided by logat rules ol courl. This [orm, approved by the Judicial Conference of the United 3tates in Septerober 1974, is reyuired lor the use
ol the Clerk of Court [of the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet iz submitted {0 the Clerk of Courl for each civil complaint
filad. 'I'he attornay filing a case should complete the form as follows;

L. (a) Plaintiffs-Defendants, Enler names (last, nsl, middle initial) of plaintilTand delendant. the plaintiff or defendant is a government sgency, use only
the full name ar standard abbreviations, IMihe plaintifor defendunl is an ollicial within o govermment agency, identify first the ageney and then the effeial, giving
both name and title,

(b) Counly ol Residenes. For each civil cuse liled, excepl U8, plaintiff cases, enter the name of the county where the first listed plainti /T resides at the time
of filing, In U.5. plaintiff cases, enter the name of the county in which the (irst listed delendant resides al the time of filing. (NOTE: In land condemnation cuses,
the county of residence of the “defendant” is the Tocation of the tracl ol Tund invalved.)

() Attorncys. Enter the firm name, address, telephone number, and attomey ol record. 11 there are several attorneys, list them on an attachrment, neling
in this section “(scc attachment)™,

1. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.LC.P., which requires that jurisdictions be shown in pleadings. Place an “X” in ohe
of the boxes. 11 there is more than one basis of jurisdiction, preecdence is given in the order shown bolow.,

[niled States plaintfT. (1) Jurisdiction based om 28 11.5.C. 1345 and 1348, Suits by agencies and officers of the United States are included here.
United States defendant, (2) When the plainidl iy suing the United Slates, its oflicers or apencies, place an “X" in this box.

Federal question. (3) This refers to suits under 28 US.C. 1331, where jurisdiction arses under the Constitution of the United States, an amendment to the
Constitution, an act of Congress or a treaty of the United Statcs. In cascs where the 17,5, i a party, the U8, plaintifT or delendant code takes precedence, and box
1 or 2 shauld be marked.

Diversity of citizenship, (4) This relers o suits under 28 T15.0. 1332, where parlies are cilizens ol diflerent states. When Box 4 is checked, the vitizenship of the
difMerent parties must be checked. (See Section T below; ledern] guestion aclions lake precedence over diversity cases.)

HI.  Residence (vitizenship) of Prineipal Parties. This section of the J5 44 isto be completed if diversity of citizenship was indicaled shove. Mark (his section
lor each principal party.

IV,  Natureof Suit. Place an %™ in the appropriate box, 1fthe nature o suil cannol be determined, be sure the cause of action, in Section V1 below, Is sufficient
to enable the depuly elerk or the statislival clerks in (he Administralive OTice to determine the nature of suit. 1£the cause fits more than one pature of wuif, select
the mosl delinitive.

V. Origin. Place an “X" in one of the seven boxes.
Original Progesdingys. (1) Cases which originate in the United Slates district courts.

lemoved from State Court. (2) Proccedings initiated in state courts may be removed to the district courts under Tille 28 17.5.C., Seclion 1441, When the petition
for removal is granted, chcck this box.

Remanded from Appellate Courl. {3) Check this box [or cases remanded to the districl court for further action. Use the date of remand as the filing dute.
Reinstated or Reopened. (4) Check this box for cascs reinstated or reopened in the district court. Use the reopening dale as the filing date.

Trunsiemed (rom Another District. (5 For cases ransferred under Title 28 [1.5.C. Section 1404a). Do not usc this for within distriel transters or multidistdet
litigation transfers.

Mullidisirigt Litigation. {6 Check this box when a multidistrict case is rans(emred inlo the district under aothoity of Title 28 U.S,C, Scetion 1407, When this box
15 checked, do not check (3 above.

Appeal 1o District Judge from Magistrate Judpment. (7) Check this box for an appeal rom g magistrale judpe’s decision.

V1.  CavseofAction. Repott the civil statute directly related to the cause of action and give abrief deseription ofthe cavse, Do not eile jurisdictional statutes
unlesy diversity. [xample: (1.5 Civil Slawle: 47 USC 553 . .
Bricf Deseription; Unavthonzed reeeption of eable service

VI,  Requested in Complaint. Class Action. Plage un “X7 in this box il you are filing a class aclion under Rule 23, F.R.Cv.P,
Demand. [n this space onter the dollar amount {in thousands of dollars) being demanded or indicate other demand such us a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

V1L, HKelated Cases. This scetion of the JS 44 is used to reference related pending cases if any, 17 there are reluted pending cases, insert the docket numbers
and the corresponding judge names for such cases,

Daie and Attorney Signature. Date and sign the civil cover sheet.




